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Disclaimer 

The information presented in today’s program is intended to serve as a 

general guide only. It is not intended to be a substitute for legal 

counsel on any subject matter and does not constitute an opinion of 

Brouse McDowell LPA or any member of the firm. No participant 

should act or refrain from acting on the basis of any information 

presented in today’s program without seeking the appropriate legal 

or other professional advice on the particular facts and 

circumstances at issue from a lawyer licensed in the recipient’s state, 

country or other appropriate licensing jurisdiction. No attorney-

client relationship is created or implied by the information provided 

during the program. 
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INTERACTIVE  

Q&A 

If you have a question as we go, please post that in the chat box in the 

webinar. We will do our best to respond during the presentation. If we 

don’t get to your question, we can follow up with you after the webinar 

is over. 



Seen one of 

these? 





POLL QUESTION 

Does your practice have a 

medical records fee policy?  



Ciox Health, LLC v. Alex Azar, et al.1 

• Ciox Health, LLC is a national medical records provider that maintains, retrieves, 
and produces individual’s PHI. 

• This case concerns what a company like Ciox OR a health care provider can 
charge for searching for, retrieving, and delivering PHI.  

• To ensure that patient access to PHI was not thwarted by excessive fees, the 
United States Department of Health and Human Services (HHS) adopted the 
“Patient Rate.” 

• For years, the medical records industry understood that the limitations imposed 
by the Patient Rate applied only to requests for PHI made by the patient for use 
by the patient.  

• For other types of requests, such as those made by commercial entities, like 
insurance companies and law firms, the records industry understood that the 
allowable fee was not restricted by the Patient Rate.  

• That understanding changed, however, in 2016, when HHS issued a guidance 
document, which stated that the Patient Rate applies even to requests to deliver 
PHI to third parties. This change, according to Ciox, caused Ciox and other 
medical records companies to lose millions of dollars in revenue.  

1 435 F.Supp.3d 30 (D.D.C. 2020) 
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2000: “Patient Rate” 

• Let’s go back to 2000: The HIPAA Privacy Rule established an 

individual’s right to access PHI and the permissible fee that can 

be charged for such production.  

• For requests brought by an individual seeking his or her own 

records, the Privacy  Rule  permits  a  covered entity  to  

“charge  a  reasonable,  cost-based  fee” (the Patient Rate): 

• (1) the cost of copying, including the costs of supplies 

and labor for copying the PHI 

• (2) Postage, when the individual has requested the 

copy, or the summary or explanation, be mailed 

• (3) Preparing an explanation or summary of the PHI.  

• Notably, the Patient Rate excludes other common costs 

associated with maintaining and producing PHI, such as costs 

of data storage, data infrastructure, and document retrieval. 

8 



However… 

• When the cost of obtaining and transmitting PHI 
was to be borne by someone other than the 
patient, HHS did not limit the charge amount to 
the Patient Rate:  
“We do not intend to affect the fees that covered 
entities charge for providing protected health 
information to anyone other than the individual. For 
example, we do not intend to affect current practices 
with respect to the fees one health care provider 
charges for forwarding records to another health care 
provider for treatment purposes.” 
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2009: HITECH Act 

• Capped fees even further for PHI requested by 
an individual in electronic form: “[no] greater 
than the entity’s labor costs in responding to the 
request for the copy.” 

• If PHI is in electronic form, patient has right to 
have copy in electronic format. 

•  No authorization required for a patient to 
direct copy of records to a third party (this is 
called the third-party directive). 
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2013: Omnibus Rule 

• Broadened the third-party directive created by the HITECH Act to 
reach requests for PHI contained in any format, and not just in an 
EHR. 

• Also amended that portion of the Privacy Rule that specifies the 
costs recoverable under the Patient Rate.  HHS broke out, as part 
of the reasonable cost-based fee, the cost of labor for copying 
PHI, whether in paper or electronic format.  

• Such cost “could include skilled technical staff time spent to create 
and copy the electronic file, such as compiling, extracting, 
scanning and burning [PHI] to media, and distributing the media.”  
 “[A]ctual labor costs associated with the retrieval of electronic 

information,” however, would not be recoverable under the Patient 
Rate.  
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2016: HHS Guidance 

• HHS issued a guidance document in 2016 titled “Individuals’ Right Under HIPAA 
to Access their Health Information 45 C.F.R. § 164.524.”2 

• HHS declared that the Patient Rate applies  
• 1) when an individual directs a covered entity to send the PHI to a third party AND  

• 2) regardless of whether the access request was submitted to the covered entity by the 
individual directly or forwarded to the covered entity by a third party on behalf and at the 
direction of the individual. 

• To direct a copy to a third party, the individual’s access request must be in writing, signed by 
the individual, and clearly identify the designated person or entity and where to send the 
PHI. (See 45 CFR 164.524(c)(3)(ii)) 

• The Patient Rate does not apply when “the third party is initiating a request for 
PHI on its own behalf, with the individual’s HIPAA authorization.”  

• The Patient Rate does apply where the third party is forwarding - on behalf and 
at the direction of the individual - the individual’s access request for a covered 
entity to direct a copy of the individual’s PHI to the third party.  

2 https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/access/index.html#maximumflatfee 
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Calculating the Fee 

• The 2016 Guidance also provided direction with respect to determining the 
Patient Rate.  
• First, it reaches only those labor costs incurred after the responsive PHI “has been identified, 

retrieved or collected, compiled and/or collated, and is ready to be copied.”  

• Does not include the labor for “[s]earching for, retrieving, and otherwise preparing the 
responsive information for copying.”  

• Second, the 2016 Guidance set forth three alternatives for calculating, the “reasonable, cost-
based fee”   
• (1) by calculating actual allowable costs to fulfill each request; or  

• (2) by using a schedule of costs based on average allowable labor costs to fulfill standard requests.”  

• “Alternatively, in the case of requests for an electronic copy of PHI maintained electronically, covered 
entities may: (3) charge a flat fee not to exceed $6.50 (inclusive of all labor, supplies, and postage).”  

• The 2016 Guidance notes that “[c]harging a flat fee not to exceed $6.50 per request is therefore an 
option available to entities that do not want to go through the process of calculating actual or 
average allowable costs for requests for electronic copies of PHI maintained electronically.” [emphasis 
added] 

These alternatives apply to 

“a covered entity (or 

business associate 

operating on its behalf).”  
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So How Did Ciox Get Involved? 

• In March 2017, HHS notified CHI Health St. Francis of a patient complaint 
alleging that Ciox had charged an excessive fee for forwarding her 
electronic medical records to a law firm.   

• HHS warned St. Francis that, as a result of Ciox’s actions, St. Francis may 
have violated the Privacy Rule, but the agency took no further action.  

• On November 16, 2018, HHS advised Ciox that it had received a 
complaint, asserting that “when an individual makes a request through 
Ciox for his/her medical records to be directed to a third party, such as a 
law firm, Ciox routinely charges fees that are not compliant with” the 
Privacy Rule.  

• HHS demanded Ciox produce records to aid in HHS’s investigation. 

• HHS later rescinded its record request but Ciox filed suit against HHS 
claiming that it did not have the authority to expand the Patient Rate 
and its scope under the HITECH Act, the Omnibus Rule, and the 2016 
HHS Guidance.  
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Ciox Ruling  

1. Struck down the 2013 Omnibus Rule expansion of 
the third-party directive for requests for PHI 
contained in any format, and not just in an EHR 
 HHS exceeded its rule making authority, can’t expand a 

restriction enacted by Congress in HITECH Act 

2. Struck down part of the 2016 HHS Guidance: the 
Patient Rate does NOT apply to third-party 
directives 
 Conflicts with 2000 Privacy Rule 

3. Upheld the 2016 HHS Guidance on calculating the 
Patient Rate 
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So What Does This Mean? 

• Fees are only restricted to the Patient Rate when 
a patient (or personal representative) requests 
his or her medical records to be sent to himself 
or herself 

• Health care providers can set their own charges 
for requests made by: 

1) A patient, when the patient directs the records to 
be sent to a third party, OR  

2) Third parties (with valid authorization) 
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Who is the request 

from? 

Patient 

Request is directed 

to be sent to the 

patient 
Fee= Patient Rate 

Request is directed 

to be sent to a 

third party 

Fee= provider’s fee 

schedule 

Third party 
Fee= provider’s fee 

schedule 



*But Check State Law Too! 

• Ohio Revised Code 3701.741 
 Specifies fee schedule for patient requests v. non-patient requestors 

 Allows a records fee search for non-patient requestors  

 Generally follows a per-page fee structure 

 Distinguishes between paper and electronic records fee amounts 

 Allows charging for postage 

 Provides some exceptions when a free copy must be provided 
 BWC, Industrial Commission, some ODJFS records, Social Security-related claims 

 Posted on the Ohio Department of Health website: 
https://odh.ohio.gov/wps/portal/gov/odh/know-our-programs/medical-records-price-
index/resources 

 

• Generally:  
 Some state laws require at least one copy of medical records be provided at no charge to 

the patient. 

 Some state laws have a maximum amount that is less than the $6.50 HIPAA amount. 
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Which Law Prevails?  

• More stringent laws generally prevail as 
between state and federal laws… in other words 
the cheaper rates for the patient 

• If the patients request records to be sent to 
themselves  Patient Rate applies 

• If an attorney requests records that includes 
patient consents, verify whether this is “pass-
through” patient request or a initiated by the 
third party 
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ONC Cures Act Final Rule 

• The goal is for patients to access their electronic medical record at 

no additional cost and for providers to choose the IT tools that 

allow them to provide the best care for patients, without excessive 

costs or technical barriers 

• Prohibits information blocking—anything that interferes with, 

prevents, or materially discourages access, exchange, or use of 

electronic health information  
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What CAN providers do? 

• Consistent with HIPAA, a provider can charge a reasonable, cost- based fee 
for records. 

• Exceptions that involve not fulfilling requests to access, exchange, or use EHI: 
not considered information blocking if… 

1. Preventing harm exception: a provider engages in practices that are reasonable and necessary to prevent 
harm to a patient or another person, provided certain conditions are met. 

2. Privacy exception: a provider does not fulfill a request in order to protect an individual’s privacy, provided 
certain conditions are met. 

3. Security exception: a provider interferes with the access, exchange, or use of EHI in order to protect the 
security of EHI, provided certain conditions are met. 

4. Infeasibility exception: a provider does not fulfill a request due to the infeasibility of the request, provided 
certain conditions are met. 

5. Health IT performance exception: a provider takes reasonable and necessary measures to make health IT 
temporarily unavailable or to degrade the health IT’s performance for the benefit of the overall performance 
of the health IT, provided certain conditions are met. 

• Exceptions that involve procedures for fulfilling requests to access, exchange, 
or use EHI: not considered information blocking if… 

6. Content and manner exception: a provider limits the content of its response to a request to access, 
exchange, or use EHI or the manner in which it fulfills a request to access, exchange, or use EHI, provided 
certain conditions are met. 

7. Fees exception: a provider charges fees, including fees that result in a reasonable profit margin, for 
accessing, exchanging, or using EHI, provided certain conditions are met. 

8. Licensing exception: a provider licenses interoperability elements for EHI to be accessed, exchanged, or 
used, provided certain conditions are met. 
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Why is this important? 

• Hospitals and providers have to attest they are 

not information blocking, and using good faith 

when implementing and using their EHR to 

exchange data.  

• Potential liability for funds received through the 

Promoting Interoperability Program and liability 

for penalties under the False Claims Act. 

• Enforcement discretion until the end of the year. 
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 POLL QUESTION 

Now… what rate should this attorney be charged? 



Q&A 

If you have a question, please post that in the Question box in the 

webinar. We will do our best to respond during the presentation. If we 

don’t get to your question, we can follow up with you after the webinar 

is over. 



Laura Fryan:   lfryan@brouse.com 

         330.434.6785 

 

 

Nicole Thorn:   nthorn@brouse.com 

          330.434.7062 
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