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This practice note discusses force majeure clauses in 
commercial real estate contracts and leases under Ohio 
law. It explains the purpose of a force majeure clause and 
examines—as a general matter and in light of the COVID-19 
pandemic—how a party might invoke a force majeure clause 
to excuse its contractual performance, either partially or 
completely.

For further guidance on drafting force majeure clauses, 
see Force Majeure Clause Drafting. For guidance on 
force majeure clauses in construction contracts, see Force 
Majeure Clauses in Construction Contracts. For additional 
resources on force majeure clauses and the impact of 
COVID-19, see Coronavirus (COVID-19) Resource Kit: 
Force Majeure, Contract Performance, and Dispute 
Resolution.

For resources on real estate transactions in Ohio, see 
Purchasing and Selling Commercial Real Estate Resource Kit 
(OH), Commercial Real Estate Acquisition Loan Resource Kit 
(OH), and Commercial Real Estate Leasing (OH).

What Is a Force Majeure 
Clause?
A force majeure clause is a contract provision that defines 
the scope of unforeseeable events that might excuse a 

party’s nonperformance under an agreement. Stand Energy 
Corp. v. Cinergy Servs., Inc., 760 N.E.2d 453, 457 (Ohio 
2001). Events such as acts of God, weather conditions, 
war, government orders, labor strikes, and inability to obtain 
materials are among the many excuses that a force majeure 
provision typically contains. For example, say you enter 
into a lease to rent office space in Akron, Ohio. Three days 
before you are scheduled to take possession, a tornado 
races through the office complex and destroys the entire 
building where your office is located. If the lease includes a 
force majeure clause, and that clause is particularly drafted, 
the tornado would likely be considered an unforeseeable 
circumstance that you could invoke to cancel the lease and 
seek an alternative workspace.

What Does a Force Majeure 
Clause Look Like?
A typical force majeure clause may read something like this:

Landlord shall not be liable or responsible to Tenant, nor 
be deemed to have defaulted under or breached this 
Lease, for any failure or delay in fulfilling or performing 
any term of this Lease, when and to the extent such 
failure or delay is caused by or results from acts 
beyond Landlord’s reasonable control, including, without 
limitation: (a) acts of God; (b) flood, fire, earthquake, or 
explosion; (c) war, invasion, hostilities (whether war is 
declared or not), terrorist threats or acts, riot, or other 
civil unrest; (d) laws; (e) actions, embargoes, or blockades 
in effect on or after the date of this Agreement; (f) action 
by any governmental authority; (g) national or regional 
emergency; (h) strikes, labor stoppages or slowdowns, or 
other industrial disturbances; and (i) shortage of adequate 
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power or transportation facilities (each a “Force Majeure 
Event”).

Frequently, however, payment obligations are excluded 
from force majeure clauses. Solid Waste Auth. of Cent. 
Ohio v. FirmGreen Fuels of Ohio, L.L.C., 2010 Ohio Misc. 
LEXIS 20220 (2010). An example of a clause that includes 
payment exclusion follows:

A party shall not be deemed in default of this Lease 
Agreement for a delay or failure to fulfill any obligation 
(other than a payment obligation) hereunder so long as 
and to the extent to which any delay or failure in the 
fulfillment of such obligation is prevented, frustrated, 
hindered, or delayed as a consequence of circumstances 
of Force Majeure. In the event of any such excused 
delay, the time for performance of such obligations (other 
than a payment obligation) shall be extended for a period 
equal to the time lost by reason of the delay.

In a lease situation, this type of clause would presumably 
excuse a landlord’s obligation to make repairs to the 
premises if impacted by a force majeure event, but still 
require a tenant to continue to pay rent if the tenant is the 
one suffering the impact of a force majeure.

What Is the Purpose of a 
Force Majeure Clause?
The objective of a force majeure clause is to excuse a 
party from having to perform its contractual obligations 
while certain circumstances exist outside of the party’s 
control. Ohio courts require that the party invoking the 
force majeure clause prove that the force majeure event (1) 
was beyond the party’s control and (2) occurred without its 
fault or negligence. Stand Energy Corp., 760 N.E.2d at 457. 
“When a party assumes the risk of certain contingencies 
in entering a contract . . . such contingencies cannot later 
constitute a force majeure.” Dunaj v. Glassmeyer, 580 
N.E.2d 98, 99 (Ohio C.P. 1990).

Ohio courts have also held that “[a] party cannot be 
excused from performance merely because performance 
may prove difficult, burdensome, or economically 
disadvantageous.” Stand Energy Corp., 760 N.E.2d 453 
(citing State ex rel. Jewett v. Sayre, 109 N.E. 636 (1914)); 
Langham Hill Petroleum, Inc. v. S. Fuels Co., 813 F.2d 
1327, 1330 (4th Cir. 1987) (rejecting an argument for force 
majeure where a significant decrease in oil prices made 
the terms of the agreement unprofitable for one of the 
contracting parties).

For example, in Dunaj, managers of a hotel asserted 
unfavorable economic conditions and inaccurate projections 

of expenses as a force majeure event. Dunaj, 580 N.E.2d 
98. Given that the force majeure clause at issue covered 
events such as strikes, lockouts, accidents, inability to obtain 
supplies or employees, and war or other emergency, the 
court held that the clause did not excuse the managers 
from performing their contractual obligations. Id.

How Do Ohio Courts 
Analyze Force Majeure 
Claims?
Determining whether an event constitutes a force majeure 
and excuses a party from contractual compliance is typically 
a matter of contract interpretation and depends on the 
terms of the force majeure provision in the contract. 
Haverhill Glen, L.L.C. v. Eric Petroleum Corp., 67 N.E.3d 
845 (Ohio 2016).

Examining the Language
When a force majeure clause explicitly lists the event cited 
by the party seeking to excuse performance, the court will 
typically grant the request. In re Old Carco LLC, 452 B.R. 
100 (Bankr. S.D.N.Y. 2011) (interpreting Ohio law). Where 
the language of the contract is not ambiguous, Ohio courts 
interpret the agreement in accordance with its “plain and 
ordinary meaning.” Motorist Mut. Ins. Co. v. Dandy-Jim, 
Inc., 912 N.E.2d 659, 663 (Ohio 2009). So, to determine 
the enforceability of a force majeure clause in a particular 
situation, Ohio courts look to the precise contract language 
and compare it to the potential force majeure event at 
hand.

For example, consider a lease that specifically lists 
earthquake as a force majeure event. If an earthquake 
then levels parts of the building and the landlord is unable 
to enter—let alone repair a broken elevator—because the 
walls have collapsed and the roof has caved in, a court 
would likely excuse the landlord’s repair obligation under 
the lease’s force majeure clause. See United Arab Shipping 
Co. v. PB Express, Inc., 2011 Ohio App. LEXIS 3661 (2011) 
(when parties specify a list of force majeure events in their 
agreement and one of those event occurs, the impacted 
party is typically excused from performance based on the 
concept of intentional risk allocation by the parties at the 
time the contract was created).

It is important to remember, however, that the more 
comprehensive the list of specific force majeure events is, 
the less likely the court will be to read additional events 
into the list. For example, if the force majeure clause 
lists flood, fire, tornado, hurricane, or explosion and the 
actual event in question is an earthquake, the court may 



be hesitant to expand the list beyond the items that the 
parties already negotiated into the document.

Acts of God
What happens if the definition of a force majeure event in 
the contract includes the more general phrase acts of God? 
What does that mean? Because courts in Ohio construe 
force majeure provisions narrowly, if the contract defines an 
act of God with a list of examples or a precise description, 
that definition will control. In a case where the contract was 
silent as to the meaning of act of God, the Ohio Supreme 
Court defined it to be

any irresistible disaster, the result of natural causes, 
such as earthquakes, violent storms, lightning and 
unprecedented floods. It is such a disaster arising from 
such causes, and which could not have been reasonably 
anticipated, guarded against or resisted. It must be due 
directly and exclusively to such a natural cause without 
human intervention. It must proceed from the violence 
of nature or the force of the elements alone, and with 
which the agency of man had nothing to do.

Piqua v. Morris, 120 N.E. 300, 301 (Ohio 1918).

Catch-all Language
Parties may be able to extend the reach of the force 
majeure clause beyond acts of God if the contract includes 
certain catch-all language to cover events that the parties 
did not specifically list (or perhaps did not contemplate) 
when they entered into the contract. For example, the 
sample force majeure clause above includes “acts beyond 
Landlord’s reasonable control, including, without limitation 
. . . .” Another example is “and any other events beyond 
the reasonable control of the parties.” This catch-all 
language is broader than acts of God and can reasonably 
be construed to include situations that, although still out of 
the reasonable control of the affected party, are created by 
man, such as war, labor strikes, insurrection, and arguably 
disease or pandemic, to name a few.

Assessing the Impact
The court’s inquiry does not stop at whether a given event 
falls within the scope of a force majeure clause. The court 
also analyzes whether the force majeure event is the 
reason the party invoking the clause was unable to perform 
its duties under the agreement. In Beth Hachneseth Yad 
Charutzim Congregation v. Kesmo Del, 81 N.E.2d 543, 544 
(Ohio 1948), the court said that “[t]o excuse performance 
under an absolving clause in a contract, the cause relied on 
must also be the proximate cause of the failure to perform.” 
This means that even if a force majeure provision expressly 
covers earthquakes, and an earthquake levels half of a 

building and destroys the parking lot, Ohio courts will still 
look at whether or not that earthquake actually affected the 
ability of the party claiming force majeure to perform.

In United Gulf Marine, LLC, the contract at issue included 
fire as a force majeure event, and a fire did in fact occur. 
The court determined that the fire made it difficult, but 
not impossible, for one party to process the goods it was 
contractually obligated to take from the other. As a result, 
the receiving party was not relieved of liability under the 
contract. United Gulf Marine, LLC v. Cont’l Ref. Co., LLC, 
No. CV 2017 0040 (Ohio Com.Pl., Allen County, Feb. 27, 
2018).

Procedural Requirements / Mitigation
Even if the court deems the event at hand to be within the 
scope of the contract’s force majeure definition, a typical 
force majeure clause often requires the party invoking it to 
strictly follow certain procedures to take advantage of force 
majeure relief. For example, the clause may state that a 
tenant must notify the landlord in writing within a certain 
time frame that is has suffered a force majeure event. The 
clause may also require the tenant to describe the event in 
detail and estimate both how long the event will affect the 
tenant and the extent to which it will impair the tenant’s 
performance.

The contract may also require the affected party take 
reasonable steps to mitigate the impact of the force 
majeure event on its on performance. Interestingly, it is 
unclear in Ohio whether a party has an affirmative duty to 
mitigate damages in a force majeure situation if the duty 
is not expressly set forth in the force majeure clause itself. 
Bailey and Shearer Bros., Inc., v. Reash Bros., Inc., 1983 
Ohio App. LEXIS 14108 (1983).

Is COVID-19 a Force 
Majeure Event?
Because the application of a force majeure clause is heavily 
fact-specific, courts typically consider many factors when 
analyzing a force majeure argument. A party trying to 
invoke a force majeure defense under a real estate contract 
will need to ask several questions to assess whether 
an Ohio court is likely to excuse performance due to 
COVID-19:

• Does the contract explicitly list COVID-19 as a force 
majeure event? For contracts entered into prior to the 
spring of 2020, likely not. Contracts entered into after 
the spring of 2020 may include a COVID-19-specific 
reference. But note that Ohio courts are not keen on 



allowing force majeure application if the event was 
foreseeable at the time the contract was entered into. 
Stand Energy Corp. v. Cinergy Servs., Inc., 760 N.E.2d 
453 (Ohio 2001). Therefore, parties may have a difficult 
time arguing a COVID-19 force majeure defense when 
they entered into the contract after the spring of 2020 
and could reasonably foresee the impact of COVID-19 
on the agreement.

• Does the contract instead list more generic terms such 
as pandemic, outbreak, or epidemic? A tenant-favorable 
force majeure clause in a lease would specifically include 
events such as pandemics, diseases, or public health 
emergencies. However, prior to 2020, force majeure 
provisions did not commonly include these events. If the 
party suffering the force majeure is fortunate enough 
to have such language in its agreement, reasonable 
argument could be made that COVID-19 falls under at 
least one of those descriptions. On March 11, 2020, the 
World Health Organization (WHO) labeled COVID-19 
a pandemic. Even so, recall that many force majeure 
clauses do not excuse financial nonperformance (e.g., the 
obligation to pay rent under a lease).

• Does the contract include government action—or, more 
specifically, a government order—as a force majeure 
trigger? On March 23, 2020, a stay-at-home order went 
into effect in Ohio effectively quarantining the residents 
of the state. The order was signed by the director of 
the Ohio Department of Health (DOH), Amy Acton, 
M.D. A clear argument can be made that the director 
of the DOH is an agent of the government. The order 
required all businesses and operations in the state, other 
than “Essential Businesses and Operations,” to cease 
all activities (with some exceptions). The order defined 
“Essential Businesses and Operations” to include, among 
other things:

 o All businesses that the U.S. Department of 
Homeland Security’s Cybersecurity and Infrastructure 
Security Agency listed in its Advisory Memorandum 
on Identification of Essential Critical Infrastructure 
Workers during COVID-19 Response

 o Businesses that sell groceries and medicine

 o Food, beverage, and licensed marijuana production 
and agriculture

 o Organizations that provide charitable and social 
services

 o Religious entities

 o Media

 o Gas stations and businesses needed for 
transportation

 o Certain professional services –and–

 o Hotels and motels

As noted above, even if a court determines that COVID-19 
is a force majeure event, the party invoking force majeure 
must still show that COVID-19 impacted its ability to 
perform under the contract. See Beth Hachneseth Yad 
Charutzim Congregation, 81 N.E.2d at 543–44. Presumably, 
a tenant with a nonessential business could try to argue 
for a rent abatement if the force majeure clause in its 
lease does not except out payment obligations. In June of 
2020, the U.S. Bankruptcy Court for the Northern District 
of Illinois held that an Illinois executive order suspending 
restaurant dine-in services in response to COVID-19 
constituted a force majeure event that excused a portion 
of a tenant’s performance under its lease. In re Hitz Rest. 
Grp., 616 B.R. 374 (N.D. Bankr. 2020). Ohio courts are yet 
to rule on such an argument, so it is premature to make 
a definitive statement on its application under Ohio law. 
The Illinois case may, however, provide litigants with useful 
information on how an Ohio court might decide a case 
with similar facts. For more on In re Hitz, see Force Majeure 
Clauses and Common Law Defenses (IL).

What If the Contract Does 
Not Include a Force Majeure 
Clause?
In Ohio, a party may rely on a force majeure defense only 
when such a provision is expressly stated the contract. 
See Haverhill Glen, L.L.C. v. Eric Petroleum Corp., 67 
N.E.3d 845 (Ohio 2016). If the agreement lacks a formal 
force majeure clause, Ohio common law defenses—such as 
frustration of purpose and impossibility of performance—
may still provide a party with a way out.

Frustration of Purpose
Frustration of purpose occurs when unexpected 
circumstances undermine the purpose of the contract. Ohio 
courts tend to rely on the definition in the Restatement 
(Second) of Contracts when examining the frustration of 
purpose defense:

[W]here, after a contract is made, a party’s principal 
purpose is substantially frustrated without his fault by the 
occurrence of an event the non-occurrence of which was 
a basic assumption on which the contract was made, his 
remaining duties to render performance are discharged, 
unless the language or the circumstances indicate the 
contrary.
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Donald Harris Law Firm v. Dwight-Killian, 853 N.E.2d 364, 
367–68, citing Restat 2d of Contracts, § 265.

It is important to keep in mind that the doctrine of 
frustration of purpose is not widely accepted by Ohio 
courts and that winning an argument based on this defense 
may prove challenging. Am. Premier Underwriters, Inc. 
v. Marathon Pipe Line Co., 2002 Ohio App. LEXIS 1292 
(2002). See also Wells v. C.J. Mahan Const. Co., 2006 Ohio 
App. LEXIS 1655 (2006).

Impossibility of Performance
Another option to explore is the doctrine of impossibility. 
A party may assert impossibility of performance if, after it 
enters into a contract, an unforeseen event outside of its 
control arises and renders its performance impossible. 
Truetried Serv. Co. v. Hager, 691 N.E.2d 1112, 1118 (Ohio 
1997).

A party asserting the defense must prove that:

• An unforeseeable event occurred

• The nonoccurrence of the event was a basic assumption 
underlying the agreement –and–

• The event made performance impracticable

Roth Steel Prods. v. Sharon Steel Corp., 705 F.2d 134 (Ohio 
1983) (applying Ohio law).

The party asserting the defense must not have created 
the situation that renders its performance impossible. 
Arlington Housing Partners, Inc. v. Ohio Housing Finance 
Agency, 10th Dist. Franklin No. 10AP-764, 2012- Ohio-
1412, ¶ 40. The court in Dep’t of Admin. Servs. v. Serv. 
Supply, Ltd., 1982 Ohio App. LEXIS 13092 (1928) held that 
a party’s failure to produce 584 picnic tables was excused 
by the defense of impracticability where (1) the particular 
wood needed to make the tables was unavailable through 
no fault of that party and (2) that party promptly notified 
the other that the wood was unavailable and, therefore, its 
performance under the agreement would be impossible.

The Ohio Supreme Court in London & Lancashire held that

[w]hile in certain instances, legal impossibility of 
performance is a defense to the performance of a 
contract, and while a condition may be implied by 
which the promisor may be relieved from his unqualified 
obligation to perform, such condition is implied only 
in those cases where performance has been rendered 
impossible without his fault and when the difficulties 
could not reasonably have been foreseen.

London & Lancashire Indem. Co. v. Bd. of Comm’rs, 140 
N.E. 672, 676 (1923). See also Truetried Serv. Co., 691 
N.E.2d at 1112 (defense of impossibility was disallowed 
where liquor license transfer requiring governmental 
approval and parking difficulties from zoning requirements 
were not unforeseeable events). Additionally, just as stated 
above with regard to force majeure clauses, Ohio courts 
will not excuse performance merely because performance 
is dangerous, difficult, or burdensome. Paulozzi v. Parkview 
Custom Homes, L.L.C., 122 N.E.3d 643, 649 (Ohio App. 8 
Dist., 2018).

Recently, the U.S. District Court for the Northern District of 
Ohio held that the doctrine of impossibility did not excuse 
a party from its payment obligation under a settlement 
agreement reached in March 2020, notwithstanding the 
COVID-19 pandemic. Belk v. Le Chaperon Rouge Co., 2020 
U.S. Dist. LEXIS 117985 (N.D. Ohio July 6, 2020). The 
plaintiffs in Belk filed a class action suit against the owner 
of day care facilities. The parties reached a settlement—
which included a cash payment to the plaintiffs—on the 
same day that Ohio Governor Mike DeWine ordered the 
closing of all Ohio schools and declared certain restrictions 
for day care facilities. The day prior, the WHO declared 
COVID-19 a worldwide pandemic.

The defendants refused to sign the settlement due to 
“financial constraints imposed by the pandemic and 
Executive Orders issued by the Sate of Ohio.” The plaintiff 
motioned the court to enforce the settlement arrangement. 
In an attempt to excuse performance under the settlement, 
the defendants asserted impossibility of performance (the 
settlement did not include an express force majeure clause). 
The court rejected the impossibility argument and reiterated 
that Ohio law requires that the event render performance 
impossible rather than difficult, dangerous, or burdensome. 
Further, the parties could have reasonably foreseen that 
COVID-19, which had already been declared a pandemic, 
might impact their financial wherewithal.

Conclusion
The courts in Ohio will enforce a force majeure clause 
expressly set forth in an agreement. They will look to 
the precise contract language to determine whether the 
clause applies to the specific situation preventing a party’s 
contractual performance. If a force majeure clause is not 
included in the four corners of the document, the doctrines 
of frustration of purpose and impossibility may provide 
relief, but remember that Ohio courts narrowly construe 
these common law defenses.
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